
 
 

 
 

 

 

 

 

 

VICTORY ’S TAX CASES DIGEST  

VOLUME I 

TAX APPEALS TRIBUNAL (2021 TAX DECISIONS) 

 

 



 

 
 

ACKNOWLEDGEMENT 

VICTORY LOCH IS AN ACCOUNTANT AND LAWYER WITH EXPERIENCE IN 

TAX PRACTICE. THE PRODUCTION OF THIS CASE DIGESTS IS FOR PUBLIC 

INTEREST IN HONOUR OF THE MEMORY DR. CALEB GUDO 

 

 

 

MEMENTO MORI 

 

 

 

 

VICTORY ’S TAX CASES DIGEST.  

DECISIONS OF TAX APPEALS TRIBUNAL, JANUARY-JUNE, 2021  

VICTORY LOCH 

OCTOBER 2021  

FIRST PUBLISHED ON VICTORYLOCH.COM,  

 ©VICTORY LOCH 

 



3 
 

 
 

BILATERAL SEMITE SAP LIMITED V COMMISSIONER OF 

DOMESTIC TAXES  

BACKGROUND OF THE CASE 

Date Delivered: 22 January 2021 

Read judgement here 

Reference: Appeal no.208 of 2020 

 

BACKGROUND OF THE CASE 

The Appellant (BSSP) does clearing and forwarding business.  On 14 May 2020, The Respondent 

(The Commissioner/KRA) issued an agency notice to the Appellant’s bank demanding payment of 

KSh. 824,946 being principal tax and penalties. This was based on notices and demands issued 

between Jan and October 2017.  

The appellant sought for orders for stay of execution of the agency notice pending hearing and 

determination and issuance of a tax compliance certificate in the meantime. 

PARTY CONTENTIONS 

BSSP 

1. That KRA did not issue or raise an assessment 

contrary to S.50 of the TPA 

2. KRA did not notify BSSP on the intention to raise 

assessment contrary to S.28 -31 of TPA 

3. BSSP was not aware of tax liabilities due and was 

notified of the agency notice by the bank 

 

 

 

 

 

 

 

 

 

 

 

KRA 

1. BBSP declared goods on customs entry which 

had not exited the country contrary to S.109 of 

EACCMA as read with Regulation 104 of the 

Act 

2. There was no indication in KRA’s Simba 

System that the goods exited the country 

triggering the Malaba station to issue demand 

letters to the Applicant 

3. That BSSP was instructed by KRA to account 

for the goods within 14 days in accordance with 

Regulation 104 of EACCMA 

4. KRA demanded that BSSP account for transit 

goods of KSh.396,261 via a demand letter dated 

24.Jan 2017 

5. KRA demanded that BSSP provide info on 

account of transit goods on T812 entries (5
th

 

May 2017) 

6. KRA issued a notice on 18 October 2017 that 

failure to account for the goods would result in 

enforcement measures being instituted 

7. BSSP was accorded time and opportunity to 

respond but ignored the same 

8. That KRA consequently issued an agency 

notice to Applicant’s Bank demanding tax and 

Penalties Due 

9. That BSSP averred that it had a TCC but has 

not proved the same 

http://www.kenyalaw.org/tribunals/TaxAppealTribunal/2021/Bilateral_Semite_Sap_Limited_v_Commissioner_of_Domestic_Taxes_-TAT_No._208_of_2020_Ruling%5b2021%5deKLR.pdf
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QUESTIONS FOR DETERMINATION 

1. Whether the Applicant (BSSP) has advanced reasonable grounds to compel the Respondent 

(Commissioner /KRA) to issue it with a tax compliance certificate.  

2. Whether the Respondent's agency notice dated 14th May, 2020, was issued lawfully. 

DECISION AND RATIONALE 

Issuance of a tax Compliance Certificate 

Section 72 of the Tax Procedures Act No . 29 of 2015 

(1) Any person may apply to the Commissioner for a Tax Compliance Certificate. 

(2) The Commissioner may issue a Tax Compliance Certificate, which shall be valid for the period 

specified in the certificate, upon the applicant fulfilling conditions that the Commissioner may 

impose.  

(3) The Commissioner may revoke a Tax Compliance Certificate issued under sub- section (2) if 

the Commissioner finds that the person has failed to honour a  demand for tax issued by the 

Commissioner or has violated the provisions of a tax law. 

a. The Commissioner may issue a Tax Compliant Certificate, TCC, which shall be valid for a 

period specified in the certificate upon the Applicant fulfilling the conditions that the 

Commissioner may impose. 

b. Although the issuance of a TCC is an administrative function of KRA, the Tribunal if it deems 

necessary and fit can order the issuance of the same.  

Ref: Republic -vs- KRA. Exparte Tom Odhiambo Ojienda t/a Tom Ojienda & Co. Advocates 

{2017} eKLR: see here and here 

c. TCC is not conclusive evidence of complying with one's tax obligations.  

Ref –S. 72 TPA 

Republic -vs- KRA Ex parte Tradewise Agencies {2013} eKLR  

Republic-vs- KRA Ex parte Cooper K. Brands Ltd [2016] eKLR 

d. The Tribunal notes that the Respondent has not shown the prejudice it will suffer since it can 

issue a TCC provisionally for purposes of enabling the Applicant to continue with its business 

operations and withdraw it under the provisions of Section 72(3) of the Tax Procedures Act if 

it indeed turns out that the Applicant has outstanding taxes that will be found due after the 

pending dispute in the filed appeal has been determined. 

Agency Notices 

a. KRA failed to address itself as to how the alleged demands to BSSP were delivered 

although BSSP had raised an issue on such delivery in their affidavit. 

b. The tribunal noted that KRA asked the applicant to account for import in Jan 2017, sent a 

demand for more information in May 2017 and a notification for failure to account for the 

goods in October 2017, then did not follow up till 3 March 2020. The tribunal did not 

attach any particular consequence to this but seemed to hold the same against KRA. 

http://kenyalaw.org/caselaw/cases/view/152538
http://kenyalaw.org/caselaw/cases/view/163659/
http://kenyalaw.org/caselaw/cases/view/90079/
http://kenyalaw.org/caselaw/cases/view/122923
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National Interest 

TAT quoted the High Court in Highlands Mineral Water Limited versus Commissioner of 

Domestic Taxes, Tax Appeal NO. E026 OF 2020 

“The arguments of the parties are valid and must be balanced. At the end of the day, it is not in 

the national interest for a company to shut down in order to provide security for the outstanding 

taxes” 

Orders  

1. That KRA issue a provisional TCC to BSSP 

2. Stay of execution of agency notice pending hearing and determination of the matter 

DE LA RUE CURRENCY & SECURITY PRINT LIMITED V 

COMMISSIONER OF DOMESTIC TAXES  

Date Delivered: 29 January 2021 

Read judgement here 

Reference: 395 of 2018 

BACKGROUND 

The Appellant (De La Rue/DLR) is incorporated in Kenya and Related to De La Rue International 

(DLRI), resident in UK. UK and Kenya have a DTA. DLR filed a motion seeking stay of 

proceedings pending completion of the MAP provided for under Article 29 of the Kenya – UK 

DTA. 

DLR applied on the grounds that: 

The Royalty charged by DLRI to DLR had been taxed in the UK. KRA’s attempt to disallow the 

royalty charge and subject it to tax in Kenya amounted to double taxation 

Article 29 of the Kenya – UK DTA provides for Mandatory dispute resolution through Mutual 

Agreement Procedure (MAP) 

DLR had already invoked MAP through the UK government 

That the decision by the Tribunal on dispute resolution through MAP stated in Total Kenya 

Limited vs Commissioner of Domestic Taxes TAT No.151 of 2016 should stand 

PARTY CONTENTIONS 

De La Rue 

1. Article 29 of the UK-Kenya DTA mandates dispute resolution through MAPs 

2. The decision of the Tribunal in Total Kenya v CDT, 2016 is to the effect that MAPs should 

be exhausted before reference to litigation 

http://kenyalaw.org/caselaw/cases/view/212349/
http://kenyalaw.org/caselaw/cases/view/212349/
http://www.kenyalaw.org/tribunals/TaxAppealTribunal/2021/De_La_Rue_Currency_&_Security_Print_Limited_v_Commissioner_of_Domestic_Taxes_-TAT_No._395_of_2018-Ruling.pdf
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3. That issue was already referred to MAP in accordance with the DTA. 

4. That the UK government through HRMC reached out to KRA in September 2019 initiating 

MAP but that KRA did not respond until 27 October 2020 thereby occasioning 

unreasonable delay. 

5. That but for the delay occasioned by the KRA, the MAP would have already progressed 

within the 1 year timeline 

6. That MAP is not an alternative but a mandatory remedy before litigation at the tribunal 

7. That the MAP discussion is pending – awaiting submission from the KRA to the HMRC as 

at the date of filling written submissions 

8. MAP should be allowed to proceed 

9. There is no provision under the law requiring DLR to issue security for a tax dispute that is 

yet to be heard or determined and the KRA quest for security of taxes is unfounded and 

unmerited 

KRA 

1. The DTA does not oblige Competent Authorities (KRA/HMRC) to reach a solution or 

agreement and does not mandate parties. It is a legal remedy independent of remedies 

available under domestic law. The TAT therefore has jurisdiction to hear the matter. 

2. In any event, the MPA only addresses taxes covered under the agreement which according 

to Article 2 of the DTA are income taxes and graduated personal tax. The agreement does 

not cover VAT or customs and MAP would not address them. 

3. That OECD and UN Model Tax Convention commentaries on Article 25: 

Paragraph 8 of the UN Commentary on Article 25 provides: (see here at page 555) 

In any case, the mutual agreement procedure is clearly a special procedure outside 

the domestic law. It follows that it can be set in motion solely in cases coming within 

paragraph 1, i.e. cases where tax has been charged, or is going to be charged, in 

disregard of the provisions of the Convention. So where a charge of tax has been 

made contrary both to the Convention and the domestic law, this case is amenable 

to the mutual agreement procedure to the extent only that the Convention is 

affected, unless a connecting link exists between the rules of the Convention and the 

rules of the domestic law which have been misapplied. 

4. That the High Court on Commissioner of Investigations and Enforcement vs Estama 

Investments ltd. Tax Appeal No. 030 of 2020, held that the tribunal has no power to stay its 

own proceedings for an indeterminate period on the basis of a suit whose outcome is 

unknown. 

5. There is nothing to show that MAP has commenced or will lead to any agreement. It is 

neither timed nor determinate. 

6. That the tribunal has jurisdiction to hear the matter but without prejudice, can hear the 

matter as relates to taxes not subject to MAP. 

7. Appeals to the principle of proportionality 

QUESTIONS FOR DETERMINATION 

Whether the Parties should first resolve the dispute under MAP before reference to the Tribunal 

https://www.un.org/esa/ffd/wp-content/uploads/2018/05/MDT_2017.pdf
http://kenyalaw.org/caselaw/cases/view/202898/
http://kenyalaw.org/caselaw/cases/view/202898/
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DECISION AND RATIONALE 

The matter can be heard by the tribunal, DLR’s appeal fails 

The Total case distinguished 

Total Kenya Case Distinguished 

InTotal, the Tribunal constructed an interpretation that Article 24 of the Kenya- France DTA 

makes it mandatory for parties to settle all tax disputes arising between the contracting parties to 

be subjected to the mutual Agreement Procedure unless the parties agree to deviate from the 

Double Taxation Agreement. 

The DTAs are different and the types of taxes are different, for instance , the dispute in the Total 

Case was in respect of withholding tax while in the instant case the taxes in dispute were income 

tax, import duty and VAT of which the latter two are not subject of the DTA. 

Doctrine of Exhaustion of Remedies IS NOT applicable in current case because MAP was not 

mandatory or determinate. 

Ref: Commissioner of Investigations and Enforcement vs Estama Investments Ltd Tax Appeal No. 

030 of 2020; Speaker of National Assembly vs Karume {1992} KLR 

4 Way Test 

4 Tests to determine whether Parties should first Resolve dispute under MAP before reference to 

Tribunal: 

1. Whether the plain words of the DTA prescribe that MAP should take precedence over 

procedures prescribed in domestic law? 

2. Whether disputes on taxes not covered by a DTA can be resolved using MAP? 

3. Whether refusal to grant stay of proceedings will violate the rights of the Appellant?  

4. Whether the parties had exhausted administrative remedies available in the Tax 

Procedures Act 

Nature of MAPs Obligation 

That Article 29 should be read as a whole and the words shall when considered along with the 

phrase endeavor which means to try does not mandate first referring the matter to MAPs. 

There is nothing in Article 29 in terms of timing compelling contracting parties to operationalise the 

MAP before, during or after proceedings prescribed in any relevant existing domestic law. Thus, the 

MAP can be operationalized regardless of other proceedings prescribed in domestic tax law. 

Moreover, there is nothing compelling the Contacting states to resolve the tax dispute… a taxpayer 

is at liberty to invoke both the domestic and MAP dispute resolution mechanisms and that the same 

can run parallel. Nothing in the commentaries or in the DTA itself imply that one must take 

precedence over the other.   

Taxes outside the Purview of MAPS and Jurisdiction of TAT 
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MAP. It is the view of the Tribunal that to refer a customs or VAT dispute to MAP, a procedure 

that it is incompetent to deal with such matters is tantamount to abdicating its duties. In any 

case, such matters are not the subject of the Appellant's request to initiate MAP. 

Courts should not abdicate from carrying out their constitutional mandate and obligation. …By 
reason of the doctrine of exhaustion. Ref: Robai Kadili Agufa & another v Kenya Power& Lighting 

Company Limited [2019] eKLR 

KAZIMONI AUTO TYRES LIMITED V COMMISSIONER OF 

INVESTIGATIONS & ENFORCEMENT 

Date Delivered: 22 January 2021 

Read judgement here 

Reference: Appeal no.355 of 2019 

BACKGROUND 

The Respondent carried out a tax compliance audit of the Applicant's records for the years of 

income 2013 to 2016 with a view of confirming its tax compliance. As a result, on 27th November 

2018, the Respondent raised an additional assessment for the sum of Kshs. 172,382,355.00 for the 

period 2013 to 2016 on Corporation tax and VAT. In its audit findings and demand, the 

Respondent reminded the Applicant of its right to object to the assessment within thirty days in 

accordance with Section 51 of the Tax Procedures Act. KATL objected to the assessment on 20 

December 2018 through a letter served on the KRA on 21 December 2018. KRA Acnowledged 

Applicant’s objection on 8 January 2019 asking for supporting documentation. KATL did not 

provide said supporting documentation but requested for a meeting via a letter dated 22 January 

2019 which meeting was scheduled for 25June 2019. KATL did not provide supporting 

documentation neither did they attend the meeting. 

Consequently, KRA reviewed the objection of the Taxpayer and issued an objection decision dated 

18 Feb 2019 in accordance with S.51 TPA. 

PARTY CONTENTIONS 

Kazimoni Auto Tyres Limited 

Via a letter dated 11 July 2019, filed on 15 July 2019, the Tax payer applied to the tribunal requesting 

for an extension of time to appeal KRA’s February decision. The applicant filed a Memorandum of 

Appeal and Statement of Facts on 24 July 2019  The application was on the following grounds: 

1. Director had travelled out of the country at the time and was not able to give instructions on 

the direction of the matter. 

2. The Applicant took time to consult on the matter at hand and hence took some time to decide 
on the matter. 

3. The Applicant had just received instructions to give notice to the Tribunal. 
 

http://www.kenyalaw.org/tribunals/TaxAppealTribunal/2021/Kazimoni_Auto_Tyres_Limited_v_Commissioner_of_Investigations_&_Enforcement-TAT_No._355_of_2019-Ruling%5b2021%5deKLR.pdf
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KRA 
KRA opposed the Taxpayer’s application on  
1. Appellant was a perpetual VAT credit filer who was evading taxes by manipulating its 

financial records by failing to pay tax related to income and also claimed less VAT than the 
actual VAT paid on imports. 

2. The taxpayer had sufficient notice but did not provide any evidence to support its objection 
and did not attend the meeting requested in January 

3. That the taxpayer failed to file an appeal within the timeline stipulated under S.13 of TAT 
4. That between February and July, a period of 5 months, the taxpayer had sufficient time and 

their inordinate delay was inexcusable. 
5. That the applicant cannot appeal the assessment out of time 
6. That the allegation that the director was out of the country was not supported by any 

evidence. 
7. The taxpayer did not give convincing reasons to warrant extension of time as per S. 13(4) of 

the TAT Act 
8. That S.107 of the evidence Act placed the burden of proof on the taxpayer to prove its 

allegations 
 

QUESTIONS FOR DETERMINATION 

That the issue that calls for its determination is whether the Applicant has adduced sufficient 

reasons for the Tribunal to grant it leave to file its appeal out time . 

DECISION AND RATIONALE 

Application for extension of time dismissed. 

The power to extend time provided in  

Section 13 (3) and (4) of the Tax Appeals Tribunal Act which provides that; 

"(3) The Tribunal may, upon application in writing, extend the time for submitting the documents 

referred to in subsection (2).  

(4) An extension under subsection (3) may be granted owing to absence from Kenya, or sickness, 

or other reasonable cause that may have prevented the applicant from filing the notice of appeal 

or submitting the documents within the specified period." 

 

Nicholas Kiptoo Arap Korir Salat V Independent Electoral and Boundaries Commission & 7 

Others (2014) eKLR 

1. Extension of time is not a right of a party. It is an equitable remedy that is only available to a 

deserving party at the discretion of the court 

2. A party who seeks for extension of time has the burden of laying the basis to the satisfaction 

of the court.  
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3. Whether the court should exercise the discretion to extend time is a consideration to be made 

on a case to case basis.  

4. Whether there is a reasonable reason for delay, the delay should be made to the satisfaction of 

the court.  

5. Whether there will be prejudice suffered by the Respondent if the extension is granted.  

6. Whether the application for extension has been brought without undue delay. 

The director was out of the country for a week in January (3 Jan 2019 – 10 January 2019) before the 

objection decision was made in February 2019 hence the reason that he was away does not assist. 

The Applicant failed to demonstrate that there was a continuous absence from the country by the 

director for the five-month period within which it failed to file the appeal. 

The Applicant's director further states in his affidavit that he travelled to India for medical 

treatment. However, the Tribunal has no other evidence in support of the same. 

The Applicant failed to provide evidence even after the Tribunal allowing it to adduce evidence 

but the applicant did not. 

PALEAH STORES LIMITED V COMMISSIONER OF 

INVESTIGATIONS & ENFORCEMENT -TAT NO. 81 OF 2017-

JUDGEMENT 

Date Delivered: 22 January 2021 

Read judgement here 

Reference: No. 81 of 2017 

Implications: KRA Audits, Absence of 

accounting records, Burden of proof, seeking 

input VAT outside time limits, procedural 

fairness 

BACKGROUND 

On 30 March 2015, KRA informed Paleah of intention to audit their operations from January 2008-

December 2014 and requested for books of account and documents for examination. On 10 June 

2016, KRA communicated preliminary tax findings to the Appellant and requested for Bank 

statements and purchase documents to enable the respondent complete its tax audit. 

KRA made a demand for VAT liability of KSh.251,608,013 in principal tax from 2008-2012. KRA 

based this from reconciliation between the sales ledger provided by the Appellant and the VAT 

returns submitted. Not being able to get information, KRA requested information from Paleah’s 

Bankers and suppliers. Upon analysis the same, KRA came up with the following using the 

banking method: 

 KSh 
Corporation Tax ·(CT) (2008-2014) 973,915,480 
VAT (2008-2014) 2,955,835,979 
PAYE (2008-2016) 5, 143,359 
Total 3,934,894,818 

http://www.kenyalaw.org/tribunals/TaxAppealTribunal/2021/Paleah_Stores_Limited_v_Commissioner_of_Investigations_&_Enforcement_-TAT_No._81_Of_2017-Judgement%5b2021%5deKLR.pdf
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The findings above were communicated to the Appellant by KRA dated 13 December 2016. The 

KRA and tax payer had a meeting and subsequently, the following additional assessments were 

made: 

Additional assessments 
 KSh 
Corporation Tax ·(CT) (2008-2014) 1,551,145,378.0 
VAT (2008-2014) 4,938,411,518 
Total  

The taxpayer objected via a letter dated 30 January 2017 on grounds that KRA’s assessments were 

excessive and incorrect. Per the taxpayer 

Tax per the TaxPayer’s Assessment 
 KSh 
Corporation Tax ·(CT) (2008-2014) 60,562,257 
VAT (2008-2014) 135,389,472 credits 
Total  

The taxpayer and KRA held meetings and exchanged communication subsequent to which KRA 

issued an objection decision dated 29 March 2017 with the following tax assessments 

KRA Final Objection decision 
 KSh (Principal Tax, Interests, 

Penalties) 
Corporation Tax ·(CT) (2008-2014) 1,585,436,863 
VAT (2008-2014) 6, 741, 168,322 
Total 8.326.605.185 

The taxpayer gave notice of intention to appeal via a letter dated 28 April 2017. 

PARTY CONTENTIONS 

Paleah Stores Limited 

1. THAT the Respondent declined to accept income and sales figures computed on the basis 

of the banking method which is universally accepted where there are incomplete 

accounting records; 

2. THAT the Respondent declined to accept the Gross Profit Rates based on sample actual 

invoices; and 

3. THAT the Respondent declined to grant credit for input VAT on the basis of such input 

VAT being time barred. 

4. That the gross profit rate/method used by the KRA was wrongful 

5. That the KRA disallowed a lot of expenses and that the ration of revenue to expenses as 

computed by KRA was irrational (33 billion income per KRA vs 136M in operating 

expenses ) 

6. A declaration that the Respondent carried out improper and unreasonable investigations 

resulting to improper tax assessments against the Appellant for the period January 2008 to 

December 2014; 
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Ref: 

Commissioner of Income Tax vs Kenya Maltings Limited 

Silver Chain Limited vs Commissioner of Income Tax & 3 others [2016]; 

Hancock vs General Reversionary and Investment Company (1919) I K.B. 25; 

Commissioner for Her Majesty's Revenue and Customs vs Volkswagen Financial Services (UK) ltd; 

and  

Odd Jobs vs Mubia [1970] EA 476. 

KRA 

1. They excluded personal expenses/director’s bank inflows, dishonored cheques 

QUESTIONS FOR DETERMINATION 

Whether the Respondent erred in law and fact by issuing additional income tax assessments on 

the Appellant for the years of income 2008 to 2014 

Whether the Respondent erred in law and fact by issuing additional VAT assessment on the 

Appellant in respect of the period 2008 to 2014 

Whether the Respondent violated the provisions of Article 47 of the Constitution of Kenya 2010 in 

the process of issuing the Appellant's additional income tax and VAT assessments for the years 

2008 to 2014 

DECISION AND RATIONALE 

Additional income tax assessments 

Basis of self-assessment under S52B of ITA acknowledged as well as S 54A on the need to keep 

records 

Appellant has acknowledged that they did not adhere to S54A requirement on record keeping and 

its self-assessment was defective 

That both parties agreed to use the banking method to do the assessments and parties came to a 

different conclusion. The respondent, KRA found the taxpayers calculations unreliable because 

they used different GPRs (Gross Profit Ratios). KRA used the GPRs based on the Appellant’s books 

which the client said could not be used as those accounts had been discredited but KRA stated 

that could be used because they were properly determined and in line with the GPRs for the other 

years. Further industry margins could not be used since the Appellant dealt in different products 

and had no comparables. The KRA only allowed deduction of expenses that were fully supported. 

The Tribunal quotes S.30 of the TAT Act, the burden of proof was on the taxpayer to prove that 

the tax assessments were excessive. They did not discharge that burden. 
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The KRA did not err in law or by fact by issuing additional assessment and the burden of proof 

was on the taxpayer to prove that the assessment was excessive. 

Input VAT 

It was irrelevant whether the Input VAT amounts were supported or unsupported as they were 

time barred claims with reference to S.11, S. 12 and S.17(2) of the VAT Act. The Appellant, in its 

submission, did not contest that it made its input VAT claim after the statutory periods. The 

tribunal claimed that its hands were tied and could not vary the same. 

The Appellant cannot ask the Respondent to extend the time to claim input VAT as the 

Respondent cannot be compelled to perform a duty  that it has no powers to do as is clearly 

envisaged in legislation. 

In Republic -vs- KRA, ex parte L.A.B International (K) Ltd (2011) eKLR the court while dealing 

with the issue of Section 17(2) of the VAT Act held as follows:-  

"The Commissioner cannot impose responsibility with motives outside statute. The Respondent's 

hands are tied to abiding with the  provision of Section 17(2) where the allowable claim time 

frame is six months to which the Appellant did not adhere to thus the claim  was validly 

disallowed since there is no provision in law that allows the extension of time to claim input VAT. 

Had the Appellant complied with the timeline, then the claim would have been considered". 

Administrative Fairness in raising additional Assessments: Procedural Fairness 

The Appellant has failed to make a case against the Respondent on account of the alleged 
unfairness and breach of Article 4 7 of the Constitution. The Appellant has failed to make a case 
against the Respondent on account of the alleged unfairness and breach of Article 47 of the 

Constitution.  

 

SAMARITAN'S PURSE V COMMISSIONER OF DOMESTIC TAXES -

TAT NO. 92 OF 2017-JUDGEMENT 

Date Delivered:  

Read judgement here 

Reference: No. 92 of 2017 

Implications: Certificate of exemption, 

judicial notice of TAT decisions, legitimate 

expectations 

BACKGROUND 

Samaritan’s Purse registered a pension scheme and sought tax exemption of the same. The KRA 

took inordinately long (7+ years) to approve the exemptions. There were two objections and the 

Taxpayer sought reprieve through 2 different cases. The first case determined was TAT no.82 of 

http://www.kenyalaw.org/tribunals/TaxAppealTribunal/2021/Samaritan's_Purse_v_Commissioner_of_Domestic_Taxes_-TAT_No._92_of_2017-Judgement%5b2021%5deKLR.pdf
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2016 and the Tribunal adopted most of its judgement in the other case since it touched on similar 

matters. 

PARTY CONTENTIONS 

The Appellant argued further that the issue of non-responsiveness by the Respondent has now 

been clarified under Section 51(11) of the Tax Procedure Act, 2015 (TPA) which obligates the 

Commissioner to respond to an objection lodged by a tax payer within sixty days. Further, it is the 

Appellant’s submission that where a tax law is unclear or ambiguous in relation to the duration 

that the Respondent could take to respond to the Appellant's application, then the law must be 

interpreted in favour of the taxpayer.  

The Appellant argued that it took all the necessary steps to have its pension scheme registered by 

both the Retirement Benefits Authority (RBA) and the Respondent. The RBA registered the 

scheme while the Respondent inordinately delayed in processing the Appellant's application for 

exemption. The Respondent issued an exemption letter on 18th August 2016, with an effective 

date of 1st September 2015 after delaying the process for almost eight years. It is not only unfair, 

but also against the principle of legitimate expectation, to punish the Appellant for an omission 

which was clearly the Respondent's. 

QUESTIONS FOR DETERMINATION 

Whether this Appeal is an abuse of the process of the Tribunal in view of the Judgment issued in 

TAT APPEAL No. 82 of 2016?  

Whether the Appellant is liable to pay the PA YE of Kshs. 18,922,875.00 being Pay As You Earn in 

respect of the period January 2012 to August 2015 

DECISION AND RATIONALE 

KRA could not claim the back taxes for the period in which it did not respond to the Taxpayer’s 

request as it was against the taxpayer’s legitimate expectations 

Legitimate expectations 

The Appellant had legitimate expectation that the Respondent would register its Pension Scheme 

within reasonable time and exempt pension contributions made to the Pension Scheme for taxes. 

The Respondent had acted in bad faith against the Appellant and breached the principle of 

"legitimate expectation" 

Applicability/introduction/judicial notice of TAT Appeal no. 82 of 2016 

The decision in TAT Appeal no. 82 of 2016 having been brought to the attention of this Tribunal 

must be considered particularly if there are pronouncements therein that are relevant to this 

Appeal or to any other Appeal. It really does not matter the manner in which the same is 

introduced. What is important is that the Tribunal has been notified of the Judgment. Being a 

valid decision of this Tribunal, it is in perfect order for the Appellant to introduce it; and even rely 
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on it. The Respondent has a right to respond to it  and challenge its relevance which right does 

not appear to have been taken away from the Respondent 

 

SUPER CONTRACTORS LIMITED V COMMISSIONER OF 

DOMESTIC TAXES -TAT MISC. APPL. NO. 80 OF 2020 -RULING 

Date Delivered: 15 January 2021 

Read judgement here 

Reference:  

Implications Delayed response by CDT, 

Delay in seeking redress by TAT 

BACKGROUND 

On l3th December 2018, the Respondent issued two notices of assessment of Income Tax-

Company for the year 2016 and the year 2015 dated l3th December 2018 amounting to Kshs. 1, 180, 

114.00 and Kshs . 3, 132,640.80, respectively, without communicating the basis used to raise the 

assessments. 

The Appellant through its Tax Representative made an objection on 14th December 2018 for the 

two assessments without stating substantial grounds for the objection since the basis used to raise 

assessments had not been communicated. 

The Appellant did not hear from the Respondent within 60 days and assumed that the objection 

had been allowed. 

The Respondent issued notices of Vacated Assessments stating "Fully Accept” dated 21st May 2019 

for the year 2016 and 15th February 2019 for the year 2015. No reasons for such vacating were 

communicated to the Appellant and no meetings took place for the assessments to be vacated. 

The appellant was unable to get a TCC on the basis that the CDT had only accepted partially the 

objections of the Appellant. The amounts in numbers on the notice of vacated assessments 

differed from those of the objection and earlier assessment. They applied to the respondent on 19 

February 2020 but had not received any response from the commissioner at the time of filing. 

The Appellant therefore sought redress from TAT arguably outside the timelines. 

Questions for Determination 

PARTY CONTENTIONS 

KRA 

That the application is misconceived as the Appellant's application does not meet the standards 

to warrant extension of time under Section 13 (3) and (4) of the Tax Appeals Tribunal Act. 

http://www.kenyalaw.org/tribunals/TaxAppealTribunal/2021/Super_Contractors_Limited_v_Commissioner_of_Domestic_Taxes_TAT_Misc._Appl._No._80_of_2020_Ruling%5b2021%5deKLR.pdf
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DECISION AND RATIONALE  

Appellant allowed to file their claim at TAT as their delay did not amount to inordinate delay 

Section 13 of The Tax Appeals Tribunal Act of 2013  and Rule 10 of the Tax Appeals Tribunal 

(Procedure) Rules give discretion to the TAT on matters of extension. The Tribunal considers the 

Appellants reasons as justified to grant an extension. 

Ref: Leo Sila Mutiso V. Rose Hellenwangari Mwangi, (Civil Application No. Nai.255 of 1997) 

(unreported) 

Section 51 (8) of the TPA  considered, the CDT should have clearly stated that the assessment was 

partially vacated as opposed to stating “fully accept” and that they should have informed the 

Respondent of the right to Appeal. 

Section 51(11) of TPA required a response from the commissioner within 60 days failure to which 

the taxpayer can reasonably consider the objection to be allowed. 

The Respondent/KRA did not address the allegations raised by the Appellants in relation to their 

response falling outside the 60 day limit or that the decision by the CDT was not clear and in line 

with S. 51(8). The tribunal considered the allegations as accepted by the Respondent. 

 

 

TABIPHAR INVESTMENTS LIMITED V COMMISSIONER OF 

DOMESTIC TAXES -TAT MISC. APPL. NO. 82 OF 2020 -RULING 

Date Delivered: 15 January 2021 

Read judgement here 

Reference:  

Implications: KRA/Taxpayer agree before 

TAT decision 

, 

BACKGROUND 

Appellant sought to file outside time limits on the basis that the Commissioner did not 

communicate to the Applicant the objection decision said to have been delivered on the 24th 

April, 2019 and the Appellant remained unaware of the objection decision rejecting its objection 

until the 25th day of September, 2020 when it received a call from the Respondent's officer based 

at Embu demanding for payment of the taxes objected to.  

The Applicant on the 29th day of September, 2020 executed with the Kenya Revenue Authority a 

Debt Payment Instalment Agreement for the liability to pay accrued taxes in the sum of Kshs . 

7,241,805/=, inclusive of penalties and interests, relating to both Income Tax and Value Added 

http://www.kenyalaw.org/tribunals/TaxAppealTribunal/2021/Tabiphar_Investments_Limited_v_Commissioner_of_Domestic_Taxes_TAT_Misc._Appl._No._82_of_2020_Ruling%5b2021%5deKLR.pdf
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Taxes. The Agreement manifestly covers the entire amount of the taxes in issue and the Appellant 

has since commenced the performance of its obligations under the Agreement. 

DECISION AND RATIONALE 

In the absence of a discernible objection decision coupled with the Applicant's admission and 

offer to effect payment of the t axes in issue there is no manifest appealable decision and to that 

extent the application by the Applicant is incompetent and unsustainable for want of a substrum 

for the intended appeal. 

 

 

COMING SOON:  FEBRUAR Y 
DECISIONS  


	Acknowledgement
	Victory Loch is an accountant and lawyer with experience in tax practice. The production of this case digests is for public interest in honour of the memory Dr. Caleb Gudo
	MEMENTO MORI
	VICTORY’S TAX CASES DIGEST.
	Decisions of Tax Appeals Tribunal, January-June, 2021
	Victory Loch
	October 2021
	First published on VICTORYLOCH.COM,
	©Victory Loch
	Bilateral Semite Sap Limited v Commissioner of Domestic Taxes
	background of the case
	background of the case
	Party Contentions
	Questions for Determination
	Decision and Rationale

	De La Rue Currency & Security Print Limited v Commissioner of Domestic Taxes
	Background
	Party Contentions
	Questions for Determination
	Decision and Rationale

	Kazimoni Auto Tyres Limited v Commissioner of Investigations & Enforcement
	Background
	Party Contentions
	Questions for Determination
	Decision and Rationale

	Paleah Stores Limited v Commissioner of Investigations & Enforcement -TAT No. 81 of 2017-Judgement
	Background
	Party Contentions
	Questions for Determination
	Decision and Rationale

	Samaritan's Purse v Commissioner of Domestic Taxes -TAT No. 92 of 2017-Judgement
	Background
	Party Contentions
	Questions for Determination
	Decision and Rationale

	Super Contractors Limited v Commissioner of Domestic Taxes -TAT Misc. Appl. No. 80 of 2020 -Ruling
	Background
	Party Contentions
	Decision and Rationale

	Tabiphar Investments Limited v Commissioner of Domestic Taxes -TAT Misc. Appl. No. 82 of 2020 -Ruling
	Background
	Decision and Rationale


